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Temporary relief: Examining effects of new USCIS rule for thousands waiting for work visas
By: Neha Mahajan, Special to News India Times — May 6, 2022
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increased from up to 180 days to up to 540 days from the expiration date stated on their EADs.”

This new rule brings hope to some of the thousands of Indians working in the U.S. As Partner and
Attorney Min Kim of Chugh LLP explains, “The temporary rule should primarily help foreign nationals
with an EAD incidental to a filed and pending AQS application as EAD adjudications have routinely taken
much longer than 180 days given the unprecedented backlogs at the Service Centers in recent months.”

Now, an AOS applicant, or an eligible H-4 spouse, or L-2 spouse among other eligible EAD applicants, can
be assured that there will be minimal concern of an employment-gap in their work authorization as they
await their renewed EAD cards to arrive, Kim explains.

But he does remind those in line that, “Once again, the expansion of the auto-extension rule does not
make more people eligible for this benefit, but for those who do fall in the bucket of eligible EAD
applicants, it helps stabilize their ability to remain in the U.S. and continue to work.”

Background

For last several years USCIS processing delays have caused the spouses of H, L and E visa holders to quit
their jobs and wait over a year in most cases for their employment authorization document renewals
caused by USCIS processing delays.

These are doctors, nurse practitioners, engineers, teachers, media professionals, et al, who could have
continued serving our communities but could not for no fault of theirs.



Kimberly Hernandez, 21, of Arlington, Va., stands in the center of Mount Pleasant Street as the march heads
toward the White House on Thursday. MUST CREDIT: Washington Post photo by Sarah L. Voisin

They did everything by the book, filed their papers six months ahead of time, and continued to look at
processing times which increased from 90 days in pre-Covid era to 1.7 years in current times.

In March 2022, USCIS announced it wishes to implement premium processing to reduce some of the
backlog. While USCIS will begin premium processing for various categories in October 2022, the
announcement came with a start date in 2025 for H, L and E visa categories. Why this differential
treatment with the spouse of visa holders?

A welcome change with a caveat

The new temporary rule is welcomed by employers and attorneys but does nothing much for the
community affected most by USCIS’s processing delays — certain spouses of high skilled immigrant visa
holders from highly populated countries like India and China, under H, L and E categories. These visa
holders still need a valid I-94 to benefit from USCIS’s new temporary regulation which means they must
have a valid underlying visa.

Nevertheless, Managing Partner and Attorney Diya Mathews of Chugh LLP gives a qualified welcome to
the change and questions the delays.

“The extension of another 180 days for pending EAD applications is a welcome move by the DHS.
However, this is still simply a stop-gap measure. DHS needs to look into why the adjudication of a 765



application, especially when it’s a renewal, should take as much time as it currently does. Is DHS really
so backlogged that it cannot ensure that EAD adjudications in under 6 months?”

Things were different at one point in the past. “It used to be that if your EAD application was not
adjudicated in 6 months, you could go to the local Field office and get an interim EAD,” Mathews recalls.

H4 EAD visa holders from across the country met with staff at the Office of Management and Budget in
Washington, D.C. in 2019, to advocate against rescinding employment authorization. Photo: courtesy Neha
Mahajan/Skilled Immigrants In America.

“That provision has been taken away. We have clients who now have to jump through the hoops so they
don’t lose their jobs navigating this byzantine EAD adjudication system,” she notes.

And Department of Homeland Security apparently has a mechanism for expediting deserving cases, “but
it’s the rare case that actually meet their criteria for expedited processing,” Mathews says adding that
while these interim measures are helpful to a limited extent, DHS needs to address the underlying issues
and work on improving the case processing times for these applications.

The H, L and E visa holders have two options:
1. They step outside of United States and reenter with their visas stamped,

2. Wait for their visas to be approved by USCIS which at the moment is neck deep with over 1.5
million pending work permits.

Recently, USCIS Director Ur Jaddou noted that there are 1.5 million work permits requests pending
approval.

Since the beginning of Covid, U.S. consulates and embassies across the world are not yet working in full
capacity and dates are periodically released by State Department. It is a simple case where demand is
higher than the supply. Social media support groups on WhatsApp and Telegram are filled with folks
anxiously looking for a date to get their visa stamped!



The problem is much more than just work authorization renewal. The work authorization can only be
renewed if the visa is renewed. These visa holders are doing everything right but not only losing their
jobs, missing meeting sick family members, and missing funerals and weddings.

Yet, the USCIS passes a temporary regulation that does not do much for spouses of H, L and E set of
immigrants.

How about an automatic extension for these visa categories that does not require an 1-947? ask activists
and those whose lives are being disrupted.

“Such is the nexus between politicians and certain influential groups/lobbyists that only those
legislations and regulations are passed that do not negatively impact them whether or not these new
rules help immigrants,” complains one visa holder in an anonymous statement on social media, adding,
“They continue to put bandages and provide temporary relief but never pass anything which can help
the immigrant permanently.”

Attorney Kim concludes, “In the end, this temporary rule can be viewed as an admission on the part of
USCIS that the current system remains broken and these incredible, unprecedented delays in EAD
adjudications cannot remain as is.”

He describes the current administration’s efforts as a “welcome change.”
But the entire immigration system is crumbling and needs a massive overhaul. For that to happenin a

bipartisan way is like waiting for utopia. Until then the immigrants in the United States of America will
continue to bear the brunt while contributing much to the US economy.



